MO#E. E HAGERTY ET AL
| BLA 97-191 Deci ded Decenber 31, 1997

Appeal s froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, finding a mning claimand a mll site claimforfeited by
operation of law CAMC 57458 et al.

Affirned as to the mning claim reversed as to the mll site clam

1 Mning Qains: Generally--Mning Qains: Rental or
d ai m Mai nt enance Fees

Because paynent of mai ntenance fees was not required
for amll site claimwhile an appeal froma 1994

Deci sion declaring the claimnull and voi d was pendi ng
before the Interior Board of Land Appeal s, a 1996
Decision finding the claimvoid for failure to nake
such paynent is reversed.

APPEARANCES Mchael E Haggerty, Fllnore, Galifornia, pro se.
(PN ON BY ADM N STRATI VE JUDGE ARNESS

Mchael E Haggerty and Rosalinde A (G oss have appeal ed froma
Decener 18, 1996, Decision of the Galifornia Sate fice, Bureau of Land
Managenent (BLMN), declaring unpatented mining clai m CAMC 57458 and
unpatented ml | site cla mCAMC 57459 forfeited under provisions of the
Qmi bus Budget Reconciliation Act of August 10, 1993, 30 US C 88 28i
through 28k (1994) (Act), and inplenenting regul ations at 43 CF. R 88§
3833.1-5 through 3833.1-7. The BLMDecision found that Appellants failed
totinely pay a required $100 cl ai mnai ntenance fee for each claimlisted
above for the 1996 and 1997 assessnent years or cla mexenption fromsuch
paynents and file annual proofs of |abor under 43 US C § 1744 (1994).

Appel lants admit they neither filed certifications of exenption nor
pai d mai nt enance fees due on August 31, 1995, and 1996. They expl ai n they
had appeal ed froma 1994 BLM Deci sion declaring their mll site claim CAMC
57459, void. Wiile that appeal was pending, Appellants state, they
w thhel d naki ng any fee paynents after receiving advi ce given over the
t el ephone by an unidentified BLMenpl oyee that they shoul d "be patient and
wait."
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Regul ations inpl enenting the Act provide that, prior to August 31, for
every mining claimin existence between Septenber 1, 1994, and Septenber 1,
1999, a $100 nai ntenance fee shall be paid "for the subsequent assessnent
year" beginning at noon on Septenber 1. See 43 CF. R § 3833.1-5(b). This
fee may be waived for qualifying snall mners. 43 CF.R 8§ 3833.1-5(d).

To qualify for fee waiver, a witten wai ver request nust be filed "on or
before August 31." 43 CF R 8§ 3833.1-7(d); 43 CF. R 8§ 3833.1-6(d)(2).

The 1996 BLM Deci sion found that, under the Act, upon failure to pay
cl ai mnai ntenance fees for the 1996 and 1997 assessnent years or file snall
mner exenption certificates on or before August 31, 1995, and 1996, both
clains at issue were forfeited by operation of law This finding was
correct as to the mning claim CAMC 57458. See 30 US C 8§ 28i (1994)
(providing that a failure to pay the required nai ntenance fee "concl usi vel y
constitutes a forfeiture” and an affected claimis then "deened nul | and
void by operation of law'). Because this cla mbecane null and voi d by
operation of lawat the expiration of the filing deadl ine wthout paynent
or application for waiver of paynent of the nai ntenance fee, corrective
action torevive it is not now possible as a natter of |aw

[1] The mll site claim CAMC 57459, however, was not subject to the
operation of the statute because the 1994 Decision declaring it void was on
appeal to the Board of Land Appeal s, and the effect of that Decision was
not stayed pending appeal. See Jerry Gover DB/ A Kingston Trust, 141 |BLA
321 (1997). A mning clai mant need not pay nai ntenance fees for a claim
declared void while an appeal is pending, if, after the appeal was taken,
the Board does not stay the Decision. See Instruction Menorandum No. 98-
01, dated Sept. 29, 1997, stating that "[i]f a voi dance deci sion is not
stayed, you nust not accept any filings or fees submtted by the clai mant
for the voided clai mduring the pendency of the appeal to IBLA™ It was an
error, therefore, for BLMto conclude, as it did in the Decision here under
review that Appellants were required to pay mai ntenance fees for the mll
site claimwhile the 1994 Decision declaring it void was on appeal before
this Board. This finding nust be reversed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R § 4.1, BLMs finding
that CAMC 57458 was forfeited is affirned, but the finding that CAMC 57459
was forfeited i s reversed.

Fanklin D Arness
Admini strative Judge
| concur:

Janes L. Burski
Admini strative Judge
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